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MVEMORANDUM OPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determination to proceed with the

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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collection of petitioner’s 1993, 1994, 1995, 1996, 1999, and 2000
Federal incone tax liabilities.

Backgr ound

The parties submtted this case fully stipulated under Rule
122. W incorporate the stipulated facts into our findings by
this reference. Petitioner resided in Cklahoma when he filed his
petition.

Petitioner failed to file tinmely Federal inconme tax returns
for 1993, 1994, and 1995. After respondent prepared substitutes
for returns under section 6020(b) for the above years, petitioner
filed Federal income tax returns for those years but failed to
pay all of the tax reported on the returns. Respondent assessed
the incone tax reported on the returns as well as additions to
tax and interest.

Petitioner filed Federal incone tax returns for 1996, 1999,
and 2000 but failed to pay all of the tax reported on the
returns. Respondent assessed the incone tax reported on the
returns as well as additions to tax and interest.

On June 22, 2005, respondent issued petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
for 1993, 1994, 1995, 1996, 1999, and 2000. Petitioner tinely
submtted a Form 12153, Request for a Collection Due Process

Hearing. 1In a note attached to his Form 12153, petitioner stated
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that he disagreed with the proposed | evy because it woul d cause
hi m great hardshi p and he coul d not pay.

On Septenber 13, 2005, Settlenment O ficer Debra Al corte (M.
Al corte) mailed petitioner a letter scheduling a tel ephone
hearing for Cctober 13, 2005. Ms. Alcorte requested that
petitioner provide the followng itens: (1) A conpleted Form
433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndi viduals, or Form 433-B, Collection Information
Statenent for Businesses; (2) copies of bank statenents for the
past 3 nonths; (3) copies of wage statenents for the last three
pay periods; (4) copies of a nortgage statenent or rental
agreenent; and (5) copies of life and health insurance policies,
if applicable. On Cctober 20, 2005, petitioner submtted Form
433- A on which he indicated that he was a single, self-enployed
i ndi vi dual operating “Wight Way Const” and that he had i ncone

and |iving expenses as foll ows:

| ncone Li vi ng expenses

G oss Act ual
Sour ce nont hly Expense itens nont hly

Net incone Food, clothing, m sc. $300
from busi ness $1, 405 Housing and utilities 600
Tot al 1,405 Transportation 200
Heal th care 500

Taxes (i nconme and Fl CA) 155

Court ordered paynents 200

Tot al 1, 955



- 4 -
Petitioner attached to the Form 433-A copies of 10 checks

drawn on the account of TLJ Wightway, L.L.C.,? payable to

petitioner:

Dat e Anpunt
7/ 1/ 05 1$1, 500
7/ 15/ 05 1, 080
7/ 29/ 05 1, 387
8/ 5/ 05 1,958
8/ 12/ 05 850
8/ 19/ 05 1,033
8/ 23/ 05 500
8/ 26/ 05 500
9/ 2/ 05 958
9/ 9/ 05 400

Tot al 10, 166

!Anmpunts are rounded to the nearest dollar.
Petitioner also provided copies of statenents of accounts held at
Ti nker Federal Credit Union (TFCU) for July and Septenber 20053
showi ng deposits totaling $800 and $2, 326.52,* respectively, and
statenents for a checking account held at Republic Bank & Trust
for August and Septenber 2005 showi ng no activity. Petitioner

i ndi cated on Form 433-A that he owned two autonpbil es val ued at

2The record indicates that TLJ Wightway, L.L.C., is the
busi ness petitioner operates and to which he referred as “Wi ght
Way Const” on Form 433- A

The TFCU statenents show that the owner of the account is
Carla J. Gathright. Petitioner provided a voided check drawn on
t he same account and bearing his nane, and he |listed the account
as his account on Form 433- A

“The Sept enber 2005 anount includes two deposits of $150
made by transfer from Carla Gathright.
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$1, 000° and $500, real estate valued at $40,000 subject to a |oan
bal ance of $27,000, furniture/personal effects valued at $750,
horses val ued at $1, 250, and tools used in business val ued at
$1, 500 subject to a | oan bal ance of $1, 000.

On Cct ober 20, 2005, Ms. Alcorte held a tel ephone hearing
during which petitioner’s representative, Frederick J. O Laughlin
(M. O Laughlin), indicated that petitioner was seeking an offer-
i n-conprom se of $2,000.° M. Alcorte advised M. O Laughlin
that she had not seen the Form 433-A before the hearing and woul d
need to conduct research to evaluate the offer. After review ng
petitioner’s Form 433-A, Ms. Alcorte nmade four adjustnents to the
i ncone and expenses reported on the form She increased
petitioner’s net nmonthly inconme from business to $3,700. M.

Al corte calculated the net nonthly incone from business by
totaling the amounts on copies of 10 checks attached to the Form

433-A and dividing the total by 2.75.7 She al so increased

SPetitioner indicated on the Form 433-A that the autonobile
val ued at $1, 000 was subject to a |loan, but he did not indicate
t he | oan bal ance.

At M. O Laughlin's request, the tel ephone hearing
originally scheduled for Cct. 13, 2005, was reschedul ed for
Cct. 20, 2005.

I'n a June 28, 2006, letter Ms. Alcorte explained that she
recal cul ated petitioner’s inconme as $3, 700 on the basis of bank
statenents. However, handwitten notes next to the copies of the
checks suggest she relied on the checks rather than the bank
statenents. It also appears Ms. Alcorte used 2.75 because the
checks are dated between July 1 and Sept. 9, 2005, and this tine

(continued. . .)
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petitioner’s nmonthly housing and utilities expenses to $649, the
maxi mum al | oned under the national standards, and she increased
petitioner’s transportati on expense to $300 in accordance with
the applicable standards. Finally, Ms. Alcorte decreased
petitioner’s health care expense to $200.%8 Ms. Alcorte
subtracted the adjusted nonthly |iving expenses fromthe adjusted
mont hly gross incone and determ ned that petitioner had excess
nonthly incone of $1,596.° On COctober 28, 2005, Ms. Alcorte al so
conducted an online search to determ ne petitioner’s assets and
found 13 addresses listed for petitioner and several vehicles
registered in the State of M ssissippi under the nane “Lee Henry

Wight”.

(...continued)
period is not a full 3 nonths.

8n the letter dated June 28, 2006, Ms. Alcorte explai ned
t hat she decreased petitioner’s health care expense to $200 to
all ow the average. The record does not show how Ms. Alcorte
cal cul ated the average.

°The followi ng table shows Ms. Alcorte’s cal cul ati ons:

| ncone Li vi ng expenses

G oss Act ual
Sour ce nont hly Expense itens nont hly

Net incone Food, clothing, msc. $649
from busi ness $3, 700 Housing and utilities 600
Tot al 3,700 Transportation 300
Heal th care 200

Taxes (i nconme and Fl CA) 155

Court ordered paynents 200

Tot al 2,104
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On Decenber 14, 2005, respondent sent petitioner a Notice of
Det erm nati on Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 for 1993, 1994, 1995, 1996, 1999, and 2000 sust ai ni ng
the proposed levy. On January 19, 2006, petitioner petitioned
this Court chall enging respondent’s determ nation.

On May 16, 2006, the parties filed a joint notion to renand.
W granted the joint notion and remanded this case to
respondent’s Appeals Ofice.

On June 8, 2006, Ms. Alcorte sent M. O Laughlin a letter
scheduling a tel ephone hearing for June 28, 2006. M. Alcorte
asked petitioner for information regarding his horses and proof
that petitioner did not own certain real and personal property.
In response M. O Laughlin explained that the only real estate
petitioner owned was the property reported on the Form 433-A
M. O Laughlin also stated that the total value of the horses was
$1, 250, and in March 2006 petitioner had sold a nule “for $70
with a value of $50.” M. O Laughlin also provided an affidavit
in which petitioner swore that he at no tine owned any of the
vehicles registered in Mssissippi to “Lee Henry Wight”.

On June 28, 2006, Ms. Alcorte held a tel ephone hearing with
M. O Laughlin (the second hearing). During the second hearing
M. O Laughlin asked Ms. Alcorte to consider an offer-in-
conprom se of $2,000. Ms. Alcorte informed M. O Laughlin that

the offer was not feasible because on the basis of her analysis
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of petitioner’s assets and future inconme the m nimum offer was
$82,908. M. Alcorte suggested that petitioner enter into a
partial paynment installnment agreenent.

On or about June 28, 2006, M. O Laughlin faxed M.
Al corte Form 656, O fer in Conprom se, in which petitioner sought
to conpromise his tax liability for $2,000 based on doubt as to
collectibility. On the Form 656, petitioner asserted that he
could not afford to pay the full amount of his tax liabilities.
On June 28, 2006, Ms. Alcorte faxed M. O Laughlin a letter
explaining that petitioner’s offer-in-conprom se was unacceptabl e
as the mninum of fer anbunt was $82, 908 and suggesting a partia
paynent installnment agreenent of $1,596 per nonth. M. Alcorte
al so expl ained that she determ ned petitioner’s excess nonthly
i ncone of $1,596 on the basis of her adjustnments to petitioner’s
Form 433-A, that petitioner’s incone potential for the follow ng
48 nonths was $76, 608,12 and that petitioner’s net realizable
equity in assets was $6,300. M. Alcorte deternmi ned petitioner’s
net realizable equity in his assets by adding the anounts

attributable to real estate ($5,000) and animals ($1, 300) he

Al t hough the parties stipulated that petitioner’s counse
sent the offer-in-conprom se by fax on June 28, 2006, the fax
appears to have been sent on June 27, 2006.

1petitioner submtted the June 2006 offer-in-conprom se
with respect to 1993, 1994, 1995, 1996, 1999, and 2000.

2Ms. Alcorte arrived at petitioner’s future incone by
mul ti plying petitioner’s excess nonthly incone by 48.
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owned. M. Alcorte determined petitioner’s equity in his real
estate by taking 80 percent of the value of the real estate
listed on his Form 433-A and subtracting the | oan bal ance
reported on the Form 433-A. She determ ned the equity in the
ani mal s by adding the value of two horses ($750 and $500) and the
val ue of a mule ($50).%

On July 5 and 6, 2006, Ms. Alcorte held tel ephone
conferences with M. O Laughlin during which they discussed the
of fer-in-conprom se and the partial paynent install nent
agreenent. M. O Laughlin infornmed her that petitioner did not
wish to enter into a partial paynment installnent agreenent
because petitioner “would get a better deal by filing for
bankruptcy.”

On July 17, 2006, respondent issued petitioner a
Suppl enental Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (supplenental notice).
In the supplenental notice, the Appeals Ofice determ ned that
respondent nmet all adm nistrative and procedural requirenents,
that the offer-in-conpromse was too |ow, that no viable
alternatives to the |l evy were established, and that the | evy was

not considered an overly intrusive action.

Bl'n calculating net realizable equity in assets Ms. Al corte
added the value of the nule although petitioner had sold the nmule
in March 2006
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The parties have stipulated Ms. Alcorte’ s sworn declaration
dat ed August 21, 2006, with attachnents (declaration). 1In the
declaration Ms. Alcorte stated that she made her determ nation to
proceed with the levy after reviewing (1) the correspondence
bet ween respondent and petitioner or M. O Laughlin, (2)
docunents petitioner sent to Ms. Alcorte, (3) results of the
research she conducted on October 28, 2005, such as the State of
M ssi ssi ppi Motor Vehicles Report, property assessnent record,
and a printout of online search results, and (4) TXMODAM
transcripts of petitioner’s account for 1993, 1994, 1995, 1996,
1999, and 2000 (transcripts). Fromthe transcripts, M. Alcorte
determ ned that respondent followed adm nistrative procedures
before the issuance of the supplenmental notice. M. Alcorte
attached to the declaration all docunents she revi ewed.

Di scussi on

Section 6330(a) provides that no | evy may be nade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |If the person requests a hearing, a

hearing shall be held before an inpartial officer or enployee of

A TXMODA transcript contains current account infornmation
fromthe Conm ssioner’s master file. TXMODA is a command t hat
t he Comm ssioner’s enployee enters into the Comm ssioner’s
integrated data retrieval system (IDRS) to obtain a transcript.
Crow v. Comm ssioner, T.C Meno. 2002-149 n.6. In essence, |IDRS
is the interface between the Conm ssioner’s enpl oyees and the
Commi ssioner’s various conputer systens. |1d.
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the Internal Revenue Service Ofice of Appeals. Sec. 6330(b)(1),
(3). At the hearing, a taxpayer nmay raise any rel evant issue,
i ncl udi ng appropriate spousal defenses, challenges to the
appropriateness of the collection action, and coll ection
alternatives. Sec. 6330(c)(2)(A). A taxpayer may contest the
exi stence or anount of the underlying tax liability at the
hearing if the taxpayer did not receive a notice of deficiency
for the tax liability or did not otherw se have an opportunity to
dispute the tax liability. Sec. 6330(c)(2)(B); see also Sego v.
Conm ssioner, 114 T.C 604, 609 (2000).

Foll owi ng a hearing, the Appeals O fice nust nmake a
determ nati on whether the proposed |evy action may proceed. The
Appeals Ofice is required to take into consideration: (1)
Verification presented by the Secretary that the requirenments of
applicable | aw and adm ni strative procedure have been net, (2)
rel evant issues raised by the taxpayer, and (3) whether the
proposed | evy action appropriately bal ances the need for
efficient collection of taxes wth a taxpayer’s concerns
regardi ng the intrusiveness of the proposed |levy action. Sec.
6330(c) (3).

Section 6330(d) (1) grants this Court jurisdiction to review
the determ nati on made by the Appeals O fice in connection with
the section 6330 hearing. Were the underlying tax liability is

not in dispute, the Court will review the determ nation of the
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Appeals Ofice for abuse of discretion. Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001); Sego v. Conm ssioner,

supra at 610; Goza v. Conmi ssioner, 114 T.C. 176, 182 (2000). An

abuse of discretion occurs if the Appeals Ofice exercises its
discretion “arbitrarily, capriciously, or w thout sound basis in

fact or law.” Whodral v. Comm ssioner, 112 T.C 19, 23 (1999).

Petitioner does not dispute the underlying tax liability for
any of the years in question.®™ Accordingly, we shall review
respondent’s determ nation for abuse of discretion.

Petitioner argues that respondent erred in the determ nation
to sustain the | evy because Ms. Alcorte incorrectly cal cul ated
petitioner’s gross nonthly incone. Petitioner asks that we again
remand his case to respondent’s Appeals Ofice to redeterm ne
petitioner’s excess nonthly inconme for an offer-in-conpromse or
i nstal | ment agreenent.

Section 7122(a) authorizes the Secretary to conprom se any
civil or crimnal case arising under the internal revenue | aws.
Section 7122(c) provides that the Secretary shall prescribe
gui delines for evaluation of whether an offer-in-conprom se
shoul d be accepted. Regul ations under section 7122 set forth
three grounds for conprom se of a taxpayer’s liability. One of

those grounds is doubt as to collectibility. A conprom se based

15AI t hough the record does not indicate whether petitioner
received a notice of deficiency, he does not challenge the
underlying liability.
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on doubt as to collectibility may be accepted “where the
t axpayer’s assets and incone are less than the full anount of the
l[tability.” Sec. 301.7122-1(b)(2), Proced. & Adm n. Regs.

In a section 6330 proceeding, we do not normally conduct an
i ndependent review of whether an offer-in-conpromse is
acceptable. Rather, our reviewis generally limted to
determ ni ng whether the hearing officer’s or Appeals officer’s
rejection of the offer-in-conprom se submtted by the taxpayer
was arbitrary, capricious, or wthout sound basis in fact or |aw

Mur phy v. Conm ssioner, 125 T.C 301, 320 (2005), affd. 469 F.3d

27 (1st Gr. 2006). W have found no abuse of discretion where
the hearing officer followed the Comm ssioner’s guidelines in
rejecting the taxpayer’s collection alternative. See, e.g.,

Mcd anahan v. Comm ssioner, T.C. Meno. 2008-161; Lemann V.

Conmi ssioner, T.C. Menp. 2006-37; Schul man v. Comm ssioner, T.C.

Meno. 2002-129.

The I nternal Revenue Manual (IRM contains procedures for
t he subm ssion and eval uati on of offers-in-conprom se under
section 7122. Under the IRM absent special circunstances, an
of fer-in-conprom se based on doubt as to collectibility is
acceptable if it reflects the taxpayer’s reasonable collection
potential. 1 Admnistration, IRM(CCH), pt. 5.8.1.1.3(3), at
16, 253-16, 254 (Sept. 1, 2005). The IRM provides that a

t axpayer’s reasonabl e collection potential consists of, inter
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alia, the taxpayer’s net realizable equity in his assets and his
future inconme potential. 1d. pt. 5.8.4.4.1, at 16,307 (Sept. 1
2005). The IRM defines the net realizable equity in assets as
qui ck sale value, which is usually cal cul ated at 80 percent of
the fair market value, |ess anbunts owed to secured |lien hol ders
with priority over the Federal tax lien. [d. pt. 5.8.5.3.1(1),
(3), at 16,337 (Sept. 1, 2005). The IRMdefines the future

i ncone potential with respect to a cash offer as expected future

i ncome minus necessary living expenses multiplied by 48 nonths. 16

®The Fi nanci al Anal ysis Handbook of the |IRM (the Handbook),
2 Adm nistration, IRM(CCH), pt. 5.15 (May 1, 2004), as in effect
when petitioner submtted his Form 433-A and the offer-in-
conprom se, provides that net incone from self-enploynent
consi sted of the anmbunt the taxpayer earned after allow ng for
ordi nary and necessary business expenses. 2 Admnistration, |RM
(CCH), pt. 5.15.1.11(2)(c) (May 1, 2004). The Handbook and part
5.8.5 of the IRMcontain instructions for analyzing a taxpayer’s
financial condition to determ ne reasonable collection potential.
1 Adm nistration, IRM(CCH), pt. 5.8.5.1(1) at 16,333 (Sept. 1,
2005); 2 Admnistration, IRM(CCH), pt. 5.15.1.1(1) (May 1,

2004). Both part 5.8.5 of the IRM and the Handbook instruct the
reviewing officer to verify the taxpayer’s collection information
statenment. 1 Admnistration, IRM(CCH), pt. 5.8.5.2(1) at 16, 333
(Sept. 1, 2005); 2 Admnistration, IRM (CCH), pt. 5.15.1.3(3)
(May 1, 2004). Such verification includes “reviewing information
avai l able frominternal sources and requesting that the taxpayer
provi de additional information or docunents that are necessary to
determ ne reasonable collection potential”. 1 Adm nistration,
IRM (CCH), pt. 5.8.5.2(1) at 16,333 (Sept. 1, 2005); 2

Adm nistration, IRM (CCH), pt. 5.15.1.3(3) (May 1, 2004).

The Handbook provides that the review ng officer should
verify as much of the collection information statenent as
possi bl e through internal sources, including, inter alia, (1)
RTVUE, which is a record of line itenms from Federal incone tax
returns and acconpanyi ng schedul es, Wittington v. Conm SsSioner,
T.C. Meno. 1999-279 n.3, or the last filed return, (2) state
nmot or vehicles records, and (3) real estate records. 2

(continued. . .)
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Id. pt. 5.8.4.4.1, at 16,307 (Sept. 1, 2005); see also id. pt.
5.8.5.5, at 16,339-7 (Sept. 1, 2005).

Ms. Alcorte calculated petitioner’s net realizable equity in
assets as $6,300. The record indicates she determined this
anount by first calculating the quick sale value of the rea
estate as $32,000 and then subtracting the | oan bal ance of
$27,000. She based the cal culations on the market val ue and | oan
bal ance information petitioner provided on the Form 433-A. M.

Al corte al so added the value of petitioner’s aninals of $1, 300.
Ms. Alcorte also determ ned that petitioner’s gross nonthly

i ncome was $3,700 and net nonthly incone was $1,596. M. Alcorte
based her cal cul ations of petitioner’s inconme on copies of the 10
checks drawn on the account of TLJ Wightway, L.L.C., payable to

petitioner.

18(, .. continued)
Adm nistration, IRM(CCH, pt. 5.15.1.5(1), (4) (May 1, 2004).
The Handbook al so provides that the reviewi ng officer should use
RTVUE or the taxpayer’s last filed return, including Schedule C
Profit or Loss From Business, to conpare the reported inconme to
i ncome declared on the collection information statenent. 2
Adm nistration, IRM(CCH), pt. 5.15.1.5(4) (May 1, 2004). The
| RM provides that when internal sources are unavail able or
i ndi cate a discrepancy, the officer should request the taxpayer
to provide reasonable information to support the collection
information financial statenment. 2 Adm nistration, |RM (CCH),
pt. 5.15.1.5(2) (May 1, 2004). Wth respect to external sources
for self-enployed taxpayers, the IRMrequires the review ng
of ficer to request certain docunents, such as proof of incone for
the prior 3 nonths, and to conpare average earnings to the Form
433-A incone. 1 Admnistration, IRM(CCH), pt. 5.8.5.2.2.(6), at
16,335 (Sept. 1, 2005).
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Al t hough we have sonme concern that Ms. Alcorte’s analysis of
petitioner’s future income was inconplete and her determ nation
of petitioner’s future incone potential was flawed, we do not
need to reach this issue in deciding whether her determnation to
sustain the proposed | evy was an abuse of discretion. Petitioner
subnmitted an offer-in-conprom se of $2,000. The offer-in-
conprom se was $3,000 |l ess than net realizable equity in rea
estate and $4, 250 | ess than net realizable equity in real estate
and horses he owned when he submtted the offer-in-conprom se.

We concl ude that the offer-in-conprom se was | ess than net
realizable equity in petitioner’s assets, and this fact al one
justified Ms. Alcorte’'s rejection of the offer-in-conprom se.

Ms. Alcorte also discussed her concerns about petitioner’s
offer-in-conpromse with petitioner’s counsel and gave petitioner
a chance to respond before she made her determ nation to proceed
wi th the proposed collection action. For exanple, the stipulated
record indicates that during the first hearing on October 20,
2005, M. O Laughlin told Ms. Alcorte that on the Form 433-A
petitioner overstated the value of real estate due to necessary
repairs. However, petitioner never docunented the need for
repairs, and he did not submt a revised Form 433-A. Petitioner
al so did not dispute Ms. Alcorte’s calculation of petitioner’s
net realizable equity in his assets based on the information

petitioner had submtted. After Ms. Alcorte suggested a partial
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paynment installnment agreenent during the second hearing,
petitioner did not propose a revised collection alternative.
| nstead, M. O Laughlin conveyed to Ms. Alcorte petitioner’s
decision not to enter into a partial paynment install nent
agreenent as petitioner “would get a better deal by filing for
bankruptcy.” Petitioner’s failure to submt a revised offer-in-
conprom se or any other reasonable collection alternative
supports respondent’s determ nation that the only viable
alternative is the proposed |evy.

On the basis of the record presented, we conclude that M.
Al corte did not abuse her discretion when she rejected
petitioner’s offer-in-conprom se because the offer did not
satisfy the requirenents for a proper offer-in-conprom se based
on doubt as to collectibility. W have considered the renaining
argunents nade by the parties and to the extent not discussed
above, conclude those argunents are irrelevant, noot, or wthout
merit. W conclude it is neither necessary nor productive to
remand the case to respondent. W sustain respondent’s
determ nation to proceed with collection of petitioner’s 1993,

1994, 1995, 1996, 1999, and 2000 Federal incone tax liabilities.



To reflect the foregoing,

Deci sion will be entered

for respondent.




